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MOTION TO DOCKET 
 

NOW COME the undersigned, collectively self-designated as "The Intervenors" and 
move this Court under MCR 7.311 to accept for filing, docket and entertain our May 27, 
2020 Emergency By Pass Application for Leave to Appeal (Application, herein), re-
submitted herewith, stating as follows: 
 
1. Intervenors seek to participate in this litigation, as they previously attempted in 

the Court of Claims (COC), by filing the attached Motion to Intervene and supportive 

Brief and Exhibits.  5/8/2020 Motion, attached. 

2. As we briefed before the COC, and again brief to this Court, we are, as licensed 

lawyers, threatened with severe and ongoing restrictions in the conduct of our 

professional services to our clients by several Emergency Orders (EO’s) and 

accompanying FAQ's (sic) issued by the Defendant (Governor, herein), most prominently 

that we are allegedly obliged to refrain from leaving home to serve our clients unless we        
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"cannot perform work remotely or cannot comply with (our) ethical obligations" by 

complying with the Governor's manifold Stay Home Orders (SHO's).  As this Court 

probably knows, the Governor's EO's and SHO's routinely include the proviso that willful 

violations shall constitute misdemeanors, or worse. See for example, EO-2020-70 and 

EO-2020-96 FAQ's, attached to Intervenors' Application.  

3. Further, contrary to announcing any "rule of reason" in interpreting her Covid-19 

related EO’s and SHO's, and leaving lawyers the appropriate latitude, subject to social 

distancing considerations, to fulfill their unique professional duties to our clients, the 

Governor has published that she intends her every order to be construed "broadly, to 

prohibit in-person work that is not necessary to protect or sustain life."  See for example, 

EO-2020-70, attached to Intervenors' Application. Hence, as our Application more 

fully describes, we, as licensed lawyers, are put in the legally unacceptable position of 

being required to, in effect, do the least amount of work we possibly can do, outside of 

our homes, faced with the dual threats of committing malpractice on one hand, and being 

charged with a misdemeanor on the other, if an enforcement agency, likely not a lawyer, 

decides that we have been "too diligent" in our services to our clients.  See Application, 

pp. 2, 21-22.  In contrast, our age-old professional duties include, indeed begin with, the 

duties to never "neglect a matter" entrusted to our care or fail to prepare, and to always 

act with diligence and promptness on our clients' behalf.  MRPC 1.1  &  1.3. 

4. As further briefed in our Application, while it appears obvious that we, like most 

lawyers, can easily comply with the standards of safety prescribed by the Governor in her 

more recent EO's concerning "offices" (handwashing, facial covering, six foot distancing, 

etc.), our offices are not accorded the same freedom to open and operate as many others, 
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since we, the proprietors of these offices, are allegedly restricted in our ability to even go 

to them.  See Application, pp. 2-4, 21-22, EO -2020-96 FAQ’s,  and EO-2020-97, p. 9, 

attached thereto. 

5. Hence, we Intervenors have personal standing to complain of any illegalities, 

constitutional defects, or other improprieties presented by the Governor’s EO’s and 

SHO’s which purport to act after April 30, 2020 (Contested Orders, herein), which are 

independent of the Legislature’s more abstract, institutional concerns.   We and our 

clients are personally endangered by these Contested Orders and FAQ’s.  They stand to 

get less than our best efforts as lawyers, not to mention suffering all that is implied by the 

maxim “Justice delayed is Justice denied.”  We are threatened with criminal prosecutions.  

Other “offices” are not.  Neither is any Legislator, to our knowledge.  Hence, we have 

personal standing to oppose these orders.  Lansing Sch Ed Ass'n v Lansing Bd of Ed, 487 

Mich 349; 792 NW2d 686 (2010). Whether it be by way of the threat of prosecution, or 

the threat of classroom violence, we share the same "real interest in the subject matter of 

the controversy" as the teachers in Lansing did.  

6. We advanced our arguments as to the invalidity of the Contested Orders to the 

COC on/about May 8, 2020.  5/8/2020 Motion, attached.  Both the Legislature and 

Governor, through counsel, argued that our interests would be adequately represented by 

the Legislature, and objected to "delaying" the proceedings.  Governor's and 

Legislature's Responses, attached.  We disagreed, and pointed out the precise argument 

we sought and seek to advance, i.e. that the Emergency Powers of Governor Act, MCLA 

10.31 et seq, enacted in 1945 (variously called the EPGA and 1945 Act) does not 

empower any governor to exercise "emergency" powers in the face of what the Covid-
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19 outbreak clearly is, an epidemic.  Intervenor's Reply, p. 3.  This is an argument 

completely independent of the Legislature's arguments as to the geographically limited 

scope of gubernatorial powers, or their unconstitutionality (with which we largely agree, 

and do not propose to redundantly argue, as our pleadings make clear).  We hereby waive 

any delay to these proceedings, and will restrict our oral argument to one Intervenor, if 

this Court so desires. 

 As our Application illustrates, we have since been able to further research and 

confirm our theory.  Application, pp. 9-19.  

7. The COC was persuaded to accept that the Legislature would adequately 

represent our position, and, even though the law favors intervention where appropriate,  

denied our intervention.  See Order 1, attached to Intervenor's 5/27/2020 Application.   

However, our argument was never discussed in oral argument before the COC, nor 

addressed by the COC in its 5/21/2020 determination of the case.  See Transcript and 

Order 2, attached to Intervenors' Application.  

8. We have followed the Legislature in filing a Claim of Appeal with the Court of 

Appeals (COA), a few minutes before we filed our Application herein.  That Claim has 

been tentatively accepted by the COA. However, the Legislature has moved this Court to 

rule on this dispute immediately, and we note that, should this Court rule before the COA 

does, any activity before the COA will be mooted, our independent objections to the 

Contested Orders along with them.  See Application, pp. 5-7.  

9. The economically and emotionally disastrous effect the Contested Orders have 

had on the entire Michigan economy are acknowledged by the Governor, and doubtlessly 

are known to this Court. See EO-2020-97, p. 1. As such, the last thing we would ask is to 
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have this Court await action by the COA before acting. Instead, we respectfully seek 

leave to by-pass appeal along with the Legislature, now. It cannot be said, this time, that 

we stand to delay these proceedings, since we first filed here, to our knowledge, before 

the Governor.  

10. We have been informed, via email, by the Clerk of this Court that, because we 

were not granted leave to intervene before the COC, the Clerk believes we currently lack 

"standing" to seek a by-pass application herein.  We file this motion in accordance with 

his indication of the proper procedure to follow to clarify this situation. 

 

WHEREFORE, Intervenors pray this Court to allow our By-Pass Application to be filed, 
docketed  and considered along with that of the Legislature. 
 
May 29, 2020      Respectfully, 
 
  /s/  John F. Brennan, Esq.      /s/  Mark Bucchi, Esq.  
JOHN F. BRENNAN, ESQ. (P26162)   MARK P. BUCCHI, ESQ (P32047)   
Pro se       Pro se 
 
  /s/  Samuel H. Gun, Esq.   /s/  Martin Leaf, Esq.  
SAMUEL H. GUN, ESQ. (P29617) MARTIN LEAF, ESQ. (P43202) 
Pro se Pro se 
 
  /s/  Eric Rosenberg, Esq.                        
ERIC ROSENBERG, ESQ. (P75782) 
Pro se 
 
 
AFFIDAVIT OF SERVICE  
  
The undersigned affirms that this pleading and all attachments 
have been served on all counsel of record, and counsel 
by way of the Court's e-filing system, or email. 
 
May 29, 2020              /s/  Mark Bucchi, Esq.   
                          MARK BUCCHI, ESQ. (P32047)  
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ATACHMENTS TO MOTION* 

 
5/8/2020 Motion in COC 

 
Governor's Response to 5/8/2020 Motion 

 
Legislature's Response to 5/8/2020 Motion 

 
Intervenors' Reply  

 
 
 
 
 
 
 
 
 
 
 
 
* Intervenor's 5/27/2020 Application is re-submitted WITH this pleading, but not 
attached.  
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DEFENDANT GRETCHEN WHITMER’S RESPONSE TO INTERVENOR’S 

MAY 12, 2020 MOTION TO INTERVENE 
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INTRODUCTION 

Permitting intervention will unnecessarily complicate this matter by adding 

superfluous parties.  The Proposed Intervenors’ interests will be adequately 

represented by the existing litigants, and permitting intervention has the potential 

to unduly delay these expedited proceedings to the prejudice of the existing parties 

and the general public.  Permissive intervention should be denied. 

Proposed Intervenors are five Michigan-licensed attorneys who advance the 

same generalized and legally unfounded grievances presented by the Legislative 

Plaintiffs.  There is no Michigan statute or court rule conferring a conditional right 

to intervene, and the applicants present no distinct claim or defense.  Instead, the 

Proposed Intervenors merely echo the legal arguments of the Legislative Plaintiffs 

that have already been adequately presented to the Court.  The arguments of the 

proposed intervenors are more appropriately considered by the Court as those of 

amicus curiae.   

ARGUMENT 

I. This Court should deny the motion for permissive intervention. 

MCR 2.209 governs intervention and provides in pertinent part: 

* * * 

(B) Permissive Intervention. On timely application a person may 

intervene in an action 

 

(1) when a Michigan statute or court rule confers a 

conditional right to intervene; or 

 

(2) when an applicant’s claim or defense and the main 

action have a question of law or fact in common.  In 

exercising its discretion, the court shall consider whether 
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the intervention will unduly delay or prejudice the 

adjudication of the rights of the original parties. 

 

(C) Procedure. A person seeking to intervene must apply to the court 

by motion and give notice in writing to all parties under MCR 2.107. 

The motion must 

 

(1) state the grounds for intervention; and 

 

(2) be accompanied by a pleading stating the claim or 

defense for which intervention is sought. 

 

Intervention is defined in Michigan’s civil law as “an action by which a third party 

becomes a party in a suit pending between others.”  Ferndale Sch Dist v Royal Oak 

Twp, 293 Mich 1, 12 (1940) (citation and quotation omitted).  

“The rule for intervention should be liberally construed to allow intervention 

where the applicant’s interests may be inadequately represented.”  Neal v Neal, 219 

Mich App 490, 492 (1996).  But intervention may be improper where it would have 

the effect of delaying the action or producing a multifariousness of parties and 

causes of action.  State Treasurer v Bences, 318 Mich App 146, 150 (2016), quoting 

Hill v LF Transp, Inc, 277 Mich App 500, 507 (2008) (citations and quotation marks 

omitted).1 

Here, the Proposed Intervenors seek permissive intervention under MCR 

2.209(B).  But there is no suggestion that “a Michigan statute or court rule confers 

 
1 A trial court’s decision regarding a motion to intervene is reviewed for an abuse of 

discretion.  Auto-Owners Ins Co v Keizer-Morris, Inc, 284 Mich App 610, 612 (2009). 

An abuse of discretion occurs when the trial court selects an outcome that is outside 

the range of principled outcomes.  Mitchell v Kalamazoo Anesthesiology, PC, 321 

Mich App 144, 153-154 (2017). 
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[upon them] a conditional right to intervene,” MCR 2.209(B)(1), and so the Proposed 

Intervenors must rely on MCR 2.209(B)(2).  Yet, the Proposed Intervenors have not 

identified a specific “claim or defense” – a necessary condition of permissive 

intervention under MCR 2.209(B)(2).  Moreover, the Proposed Intervenors have 

failed to comply with MCR 2.209(C)(2) because they have not accompanied their 

application to intervene with “a pleading stating the claim or defense for which 

intervention is sought.”  Indeed, the Proposed Intervenors have not filed a 

“pleading” at all as the term is defined by the Court Rules.2 

Instead, the Proposed Intervenors have simply filed a motion raising general 

grievances regarding the Governor’s executive orders that track the position of the 

Legislative Plaintiffs.  While they may have a stake in the outcome of this case 

similar to that of any other resident of the State, what the Proposed Intervenors 

really seek is to be a voice in support of the Legislative Plaintiffs.  This is a more 

appropriate role for amicus curiae than an intervenor. 

 
2 MCR 2.110 provides that the “term ‘pleading’ includes only: 

(1) a complaint, 

(2) a cross-claim, 

(3) a counterclaim, 

(4) a third-party complaint, 

(5) an answer to a complaint, cross-claim, counterclaim, or third-party 

complaint, and 

(6) a reply to an answer. 

No other form of pleading is allowed. 
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In short, the Proposed Intervenors’ interests will be adequately represented 

by the existing parties and permitting intervention will “unnecessarily produce a 

multifariousness of parties.”  Neal, 219 Mich App at 290.  Further, permitting 

intervention has the potential to unduly delay these expedited proceedings to the 

prejudice of the existing parties and the general public.  This case has been pending 

for little more than a week and a hearing on the merits is scheduled for tomorrow 

morning.  This matter should not be delayed for the vanishing benefit of allowing 

the Proposed Intervenors to echo cumulative arguments that will be more than 

adequately covered by the Legislative Plaintiffs.    

CONCLUSION AND RELIEF REQUESTED 

Governor Whitmer respectfully requests that the Proposed Intervenors’ 

motion to intervene be denied.  Governor Whitmer does not object to the Court 

accepting the brief of the Proposed Intervenors for consideration as amicus curiae.  

Respectfully submitted, 

 

 

/s/ Joseph T. Froehlich 

Joseph T. Froehlich (P71887) 

Assistant Attorney General  

Attorney for Defendant 

State Operations Division 

P.O. Box 30754 

Lansing, MI  48909 

517.335.7573 

froehlichj1@michigan.gov 

Dated: May 14, 2020     
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IN THE STATE OF MICHIGAN 

COURT OF CLAIMS 

MICHIGAN HOUSE OF 
REPRESENTATIVES 
and MICHIGAN SENATE, 

Plaintiffs, 

v. 

GRETCHEN WHITMER, in her  
official capacity as Governor for the 
State of Michigan,  

Defendant. 

   Case No. 20-000079-MZ 

   Hon. Cynthia Diane Stephens 

Patrick G. Seyferth (P47475) 
Stephanie A. Douglas (P70272) 
Susan M. McKeever (P73533) 
Bush Seyferth PLLC 
100 W. Big Beaver Rd., Ste. 400  
Troy, MI 48084 
(248) 822-7800 
seyferth@bsplaw.com
douglas@bsplaw.com
mckeever@bsplaw.com 

Michael R. Williams (P79827) 
Frankie A. Dame (P81307) 
Bush Seyferth PLLC 
151 S. Rose St., Ste. 707  
Kalamazoo, MI 49007 
(269) 820-4100 
williams@bsplaw.com
dame@bsplaw.com 

Hassan Beydoun (P76334) 
General Counsel  
Michigan House of Representatives 
PO Box 30014 
Lansing, MI 48909

Joseph T. Froehlich (P71887) 
Joshua Booth (P53847) 
John Fedynsky (P65232) 
Christopher Allen (P75329) 
Michigan Dep’t of Attorney General 
Assistant Attorneys General 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48909 
517.335.7573 
froehlichj1@michigan.gov
boothj2@michigan.gov
fedyndskyj@michigan.gov
allenc28@michigan.gov

Attorneys for Defendant Governor 
Gretchen Whitmer
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hbeydoun@house.mi.gov 

William R. Stone (P78580) 
General Counsel  
Michigan Senate 
PO Box 30036 
Lansing, MI 48909 
bstone@senate.michigan.gov 

Attorneys for Plaintiffs Michigan House 
of Representatives and Michigan Senate

THE MICHIGAN LEGISLATURE’S MAY 14, 2020 RESPONSE TO 
[PROPOSED] INTERVENORS’ MAY 8, 2020 MOTION TO INTERVENE 

The Michigan House of Representatives and Michigan Senate (together, “the 

Legislature”) take no position on the motion to intervene that five attorneys have 

filed in this matter.  The Legislature leaves it to the Court’s discretion.  See Mahesh 

v Mills, 237 Mich App 359, 364; 602 NW2d 618 (1999) (“The decision whether to grant 

a motion to intervene is a matter within the trial court’s discretion.”). 

The Legislature notes, however, that the issues that the proposed intervenors 

wish to raise are not “virtually identical” to those raised in the Legislature’s 

complaint.  The Legislature is advancing interests unique to itself.  Further, the 

Legislature would not support any party’s request to intervene if the request would 

delay this Court’s resolution of the Legislature’s pending motion.  See State Treasurer 

v Bences, 318 Mich App 146, 150; 896 NW2d 93 (2016) (“[I]ntervention may not be 

proper where it will have the effect of delaying the action or producing a 

multifariousness of parties and causes of action.” (cleaned up)).  All Michiganders 

deserve clarity on these issues as soon as possible.
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Respectfully submitted, 

By: /s/ Patrick G. Seyferth     
Patrick G. Seyferth (P47475) 
Stephanie A. Douglas (P70272) 
Susan M. McKeever (P73533)  
Bush Seyferth PLLC 
100 W. Big Beaver Rd., Ste. 400  
Troy, MI 48084 
(248) 822-7800 
seyferth@bsplaw.com
douglas@bsplaw.com
mckeever@bsplaw.com 

Hassan Beydoun (P76334) 
General Counsel  
Michigan House of Representatives 
PO Box 30014 
Lansing, MI 48909 
hbeydoun@house.mi.gov

By: /s/ Michael R. Williams     
Michael R. Williams (P79827) 
Frankie A. Dame (P81307) 
Bush Seyferth PLLC 
151 S. Rose St., Ste. 707  
Kalamazoo, MI 49007 
(269) 820-4100 
williams@bsplaw.com
dame@bsplaw.com

William R. Stone (P78580) 
General Counsel  
Michigan Senate 
PO Box 30036 
Lansing, MI 48909 
bstone@senate.michigan.gov

Attorneys for the Michigan House of Representatives and Michigan Senate 

Dated: May 14, 2020
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CERTIFICATE OF SERVICE

I hereby certify that on May 14, 2020, I filed the foregoing with the Clerk of 

the Court and served all counsel of record via email, in accordance with temporary 

court procedures. 

By: /s/ Michael Williams    
Michael R. Williams (P79827) 
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INTERVENORS' REPLY BRIEF IN SUPPORT OF MOTION TO INTERVENE 

I. INTRODUCTION      

 Intervenors thank the "existing parties" for their responses to our motion.  Although they 

seem to be of one mind that Intervenors' interests and opinions are adequately represented by 

their own efforts, or otherwise immaterial, this is not so apparent to us.  Frankly, it sems neither 

has taken to heart our observations that: (1) over 35,000 licensed Michigan lawyers, many of 

whom can easily "socially distance" themselves from staff and visitors alike, and all of whom 

have clients who need and deserve their assistance, also have an interest in being free of 

unlawful and arbitrary strictures on our personal and professional activities; and (2) the 

Constitution and laws of Michigan exist in at least equal part to protect the private citizens and 

businesses of this State, not merely to employ "public officials" and divide political turf among 

them. They seem content to have this Court view this litigation as something akin to their 

personal property, as vying factions of the state's presumably omnipotent government.  Neither 

seems to understand or take seriously that Intervenors, the practicing bar, and millions of citizens 

have clear interests in being free of unlawful and overreaching interference on the part of either 

or both of them.   

 We thus turn to specific reservations and objections voiced by the two "existing parties". 

II. THE LEGISLATURE 

 Intervenors agree that the Legislature's principal concern seems to be its own institutional 

interests.  We have closely viewed their pleadings, and are disappointed to see little in the way of 

concern for restoring our personal and professional liberties, much less those of countless 

Michigan citizens and businesses who are currently under more or less irksome conditions of 

house arrest.   
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 As far as "prejudice or delay" go, we readily indicate that, if the "existing parties" and 

this Court agree that our personal, professional freedom should be promptly restored, subject to 

the obvious precautions of physical distancing, facial covering and the like,  we might very well 

agree that the "existing parties" can proceed at their own pace to sort out their intra-mural debate.  

 Finally, we respectfully direct the attention of both "existing parties" and the Court to our 

analysis of the scope of the 1945 Act as being somewhat different, but more direct, than that of 

the Legislature.  Intervenors' Brief, pp. 7-10.  The 1945 Act makes no pretense of empowering 

any governor in the face of a disease, epidemic or pandemic for however long or short a time, as 

to however small or large a slice of Michigan.  Therefore, it doesn't empower this one.   

III. THE GOVERNOR 

 If the Governor's counsel have elsewhere addressed the immediately preceding 

paragraph, or the above noted pages of our brief, we are unaware.  They have not served us with 

their pleadings responsive to the Legislature, and did not address this argument in their response 

to our motion.   

 We again invite the Governor, as noted above, to correct her prior oversights and set we 

lawyers free, as outlined above. It would enable us to return more fully to protecting and 

advancing the interests of our clients. It might also serve to make good on the Governor's 

repeated assertions that her EO's are not intended to slow the administration of justice in 

Michigan.  As she and the Legislature may or may not know, very little is getting done in the 

trial courts of Michigan, and a frightful backlog is building.  

 We also note that we did append at least a draft Complaint, in our Appendices, which 

counsel seems to have overlooked. We apologize for its inartful typing.  As all concerned are 

aware, we are currently deprived of the skilled services of our valued and capable clerical staffs.   

 Finally, we do not object to being treated as amicus curiae. 
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IV. CONCLUSION 

 Intervenors seek to intervene, subject to all the appropriate protocols. If it is the Court's  
 
preference to treat us as amici, we are satisfied to so serve. 
 
 
May 14, 2020                     Respectfully submitted by, 

  /s/  John F. Brennan, Esq.                    /s/  Mark Bucchi, Esq.  
JOHN F. BRENNAN, ESQ. (P26162)        MARK P. BUCCHI, ESQ (P32047) 
Pro se                                   Pro se 
24001 Greater Mack Ave          2855 Coolidge Hy. Ste. 203 
Saint Clair Shores, MI 48080-1471                               Troy, MI 48084 
(586) 778-0900           (248)282-1150 
brennanj@lawyermichigan.us         mbucchi@novakbucchi.com         
 
  /s/  Samuel H. Gun, Esq.   /s/  Martin Leaf, Esq.  
SAMUEL H. GUN, ESQ. (P29617) MARTIN LEAF, ESQ. (P43202) 
Pro se Pro se 
2057 Orchard Lake Rd          19641 Mack Ave 
Sylvan Lake, MI 48320-1746          Grosse Pointe Woods, MI 48236-2535 
(248) 335-7970           (248) 687-9993 
gunneratlaw@comcast.net           leafmartin@gmail.com  
 
 
  /s/  Eric Rosenberg, Esq.                        
ERIC ROSENBERG, ESQ. (P75782) 
25899 W 12 Mile Rd Ste 200 
Southfield, MI 48034-8342 
Phone: 248-821-9034 
Email: EJRlaw01@gmail.com 
 
 
 
 
 
AFFIDAVIT OF SERVICE  
  
The undersigned affirms that this pleading has been served on  
all counsel of record by email, in accordance with the Court's temporary 
Covid-19 related orders. 
 
May 8, 2020                   /s/  Mark Bucchi, Esq.   
                          MARK BUCCHI, ESQ. (P32047)  
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